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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellant, 
v. 
DARWIN J. THOMPSON, 
Defendant/Appellee. 
Case No. 20020144-CA 
BRIEF OF APPELLANT 
JURISDICTIONAL STATEMENT AND NATURE OF PROCEEDINGS 
The State of Utah appeals from the magistrate's refusal to bind over on a charge of 
tampering with a witness, a third degree felony, in violation of Utah Code Ann. § 76-8-508 
(1999). This Court has jurisdiction of the appeal under Utah Code Ann. § 78-2a-3(2)(e) 
(Supp. 2001). See also Utah Code Ann. § 77-18a-l(2)(a) (1999) and State v. Jaeger, 886 
P.2d 53, 54-55 (Utah 1994). 
STATEMENT OF ISSUE, PRESERVATION, 
AND STANDARD OF REVIEW 
Was evidence that defendant intentionally shoved a victim/witness while she was 
under subpoena in a pending criminal action against him sufficient to establish probable 
cause that defendant retaliated against her for being a witness? 
1 
Preservation: This issue was preserved by the magistrate's order dismissing the 
charges. R. 25-23; R. 35:28-30. (A copy of the Order is contained in Addendum A). 
Standard of Review: "[T]he ultimate decision of whether to bind a defendant over for 
trial presents a question of law," State v. Hutchings, 950 P.2d 425,429 (Utah App. 1997), 
which is reviewed "without deference to the court below." State v. Clark, 2001 UT 9, f 8, 
20 P.3d 300. 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 
The following statute is relevant to the issue on appeal: 
Utah Code Ann. § 76-8-508. Tampering with witness - Retaliation 
against witness or informant - Bribery — Communicating a threat. 
• • • • 
(2) A person is guilty of a third degree felony if he: 
(a) commits any unlawful act in retaliation for anything done by 
another as a witness or informant; 
(b) solicits, accepts, or agrees to accept any benefit in consideration of 
his doing any of the acts specified under Subsection (1); or 
(c) communicates to a person a threat that a reasonable person would 
, believe to be a threat to do bodily injury to the person, because of any 
act performed or to be performed by the person in his capacity as a 
witness or informant in an official proceeding or investigation. 
STATEMENT OF THE CASE 
Defendant, Darwin Thompson, was charged with one count of tampering with a 
witness, a third degree felony, in violation of Utah Code Ann. § 76-8-508(2) (1999). R. 1. 
Following a preliminary hearing, the trial court dismissed the charge against defendant. R. 
20, 21-25; R. 35:29-30. The trial court found probable cause to believe defendant had 
assaulted the victim, but that the State had not shown probable cause that the assault "was 
2 
done in retaliation for anything done by the Victim." R. 23; R. 35:29-30. The State timely 
appealed the dismissal of the charge. R. 28. 
STATEMENT OF FACTS1 
On June 23, 2001, Suzanne Christensen attended a church-sponsored dance held at 
Utah Valley State College. R. 35:5,18-19. (A copy of the preliminary hearing transcript is 
contained in Addendum B). Between 300 and 400 people were in attendance. R. 35:6. Ms. 
Christensen saw defendant there, but because she wanted to avoid "any contact" with him, 
she did what she could "to stay away from [him]." R. 35:12. If she saw defendant on one 
area of the dance floor, she made it "a point to go someplace else." R. 35:12. Despite her 
attempts to avoid defendant, Ms. Christensen noticed that "every dance I was out on the 
floor, [defendant] was within two or three couples of where I was dancing." R. 35:13. 
Ms. Christensen had good reason to avoid defendant. She knew defendant from 
dating him "several years ago" and from a business transaction she had with him. R. 35:5. 
The business transaction resulted in a civil law suit between the two and the filing of criminal 
charges against defendant R. 35:5, 10. Ms. Christensen was named as the victim in the 
criminal case. R. 35:5, 10. By the time of the dance, the civil suit had been resolved, 
although the parties were still waiting to finalize the paperwork. R. 35:9-10. The criminal 
case, however, was still pending and, at the time of the dance, Ms. Christensen was under 
lThe facts are recited in the light most favorable to the prosecution's case. See 
State v. Clark, 2001 UT 9, f 10. 
3 
subpoena to testify for the State. R. 35:10-11. When first subpoenaed, she was told that she 
"could expect to have no contact from [defendant]." R. 35:14. 
At one point during the dance, Ms. Christensen stood on the sidelines talking to her 
friend Rick Cook. R.35:7,19-20. Suddenly, someone shoved Ms. Christensen in the middle 
of her back, causing her to fall into Mr. Cook. R. 35:7-8,19. Ms. Christensen would have 
fallen to the floor if Mr. Cook had not caught her. R. 35:7-8. As Ms. Christensen regained 
her balance, she looked up to see defendant walk by. R. 35:7,19-20. She exclaimed to Mr. 
Cook, "Oh my gosh, it was Darwin." R. 35:7, 19-20. Defendant did not turn around or 
attempt to communicate with Ms. Christensen in any way, but simply continued walking onto 
the dance floor with his partner. R. 35:17,22. 
Although neither Ms. Christensen nor Mr. Cook actually saw defendant shove her, no 
one else was near enough to have done so. R. 35:8,22,24. Based on the force with which 
Ms. Christensen fell forward, both were certain that the shove was intentional and not an 
accidental bump. R. 35:8-9,22-23. 
Ms. Christensen did not immediately report the incident "[b]ecause of the case we 
were involved in and.. . because of my contact with Darwin in the past, he's been a bully, 
and I just wanted to let it roll off my back and decided not to say anything." R. 35:14. 
However, Ms- Christensen mentioned the incident in passing two months later to the 
detective working on the criminal case. R. 35:14. This detective had previously explained 
to Ms. Christensen that defendant should not have any contact with her while she was a 
4 
witness for the State. R. 35:14-15. The detective told Ms. Christensen that she should 
"definitely" file a complaint against defendant based on the incident. R. 35:14. 
SUMMARY OF ARGUMENT 
Evidence at the preliminary hearing established, and the magistrate found, probable 
cause to believe that defendant intentionally, and without provocation, shoved Ms. 
Christensen while she stood talking to a friend. Evidence that at the time of the assault, Ms. 
Christensen was under subpoena to testify for the State in a criminal proceeding against 
defendant and that she had sued him in a related civil proceeding gave rise to a reasonable 
inference that the attack was in retaliation for her role as a witness or informant in the two 
legal proceedings. No evidence of any other possible motive for the assault was presented. 
The magistrate's refusal to bind defendant over on the charge of tampering with a witness 
should therefore be reversed and the information reinstated. 
5 
ARGUMENT 
POINT I 
THE MAGISTRATE ERRONEOUSLY REFUSED TO BIND 
DEFENDANT OVER FOR TAMPERING WITH A WITNESS WHERE 
THE EVIDENCE AND ITS INFERENCES SUPPORTED A 
REASONABLE BELIEF THAT DEFENDANT INTENTIONALLY 
SHOVED THE VICTIM IN RETALIATION FOR HER ACTING AS A 
WITNESS OR INFORMANT IN A PENDING CRIMINAL ACTION 
AGAINST HIM 
The information charged defendant with tampering with a witness under the theory 
that defendant committed "any unlawful act in retaliation for anything done as a witness or 
informant." R.1; see Utah Code Ann. § 76-8-508(2)(a) (1999).2 The magistrate found 
probable cause to believe that defendant had assaulted Ms. Christensen, but did not believe 
the evidence showed that this <4unlawful act committed by the defendant... was in retaliation 
for anything done by the Victim... as a witness or informant" R. 23; R. 35:28-30. 
As explained below, the reasonable inferences arising from the evidence established 
a "reasonable belief that defendant assaulted the victim in retaliation for her role "as a 
witness or informant" in both the criminal and civil proceedings. The magistrate's ruling 
dismissing the information should therefore be reversed. 
2The information also alleged that defendant tampered with a witness because he 
"communicated] to a person a threat that a reasonable person would believe to be a threat 
to do bodily injury to the person, because of any act performed or to be performed by the 
person in his capacity as a witness or informant in an official proceeding or 
investigation." R. 1; see Utah Code Ann,, § 76-8-508(2)(c) (1999). The evidence at the 
preliminary hearing did not support this theory and the prosecutor did not argue it below. 
Therefore, the State argues only that defendant should have been bound over under the 
retaliation theory. 
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Bindover standard. "To bind a defendant over for trial, the State must show 
'probable cause' at a preliminary hearing by 'presenting] sufficient evidence to establish that 
the crime charged has been committed and that the defendant has committed it.'" State v. 
Clark, 2001 UT 9, f 10, 20 P.3d 300 (quoting State v. Pledger, 896 P.2d 1226, 1229 (Utah 
1995) (additional internal quotation marks and citations omitted). See also State v. Talbot, 
972 P.2d 435,437 (Utah 1998). Thus, "to prevail at a preliminary hearing, the prosecution 
must... produce believable evidence of all the elements of the crime charged." Clark, 2001 
UT 9, f 15 (internal quotation marks and citations omitted). 
The quantum of evidence necessary to support a finding of probable cause for a 
bindover is the same as that for obtaining an arrest warrant. Id. at f 16. Under both 
standards, the prosecution must only present "sufficient evidence to support a reasonable 
belief that an offense has been committed and that the defendant committed it." Id. 
(Emphasis added). 
In determining whether the evidence supports a reasonable belief that defendant 
committed each element of the charged offense, "[t]he magistrate must view all the evidence 
in the light most favorable to the prosecution and must draw all reasonable inferences in 
favor of the prosecution." Id. at % 10 (internal quotation marks and citations omitted) 
(alteration in original). See also State v. Hawatmeh, 2001 UT 51, f 3, 26 P.3d 223 
(magistrate must "resolve all inferences in favor of the prosecution"). "[W]hen faced with 
conflicting evidence, the magistrate may not sift or weigh the evidence . . . but must leave 
those tasks to the fact finder at trial." Id. (internal quotation marks and citations omitted). 
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Thus, when the evidence gives rise to alternative reasonable inferences, the magistrate must 
choose those inferences that support the State's case. See Clark, 2001 UT 9, % 20 (although 
preliminary hearing evidence gave rise to two alternate inferences - one suggesting 
innocence and the other guilt - viewing the evidence in the light most favorable to the State, 
evidence supported probable cause); see also Hawatmeh, 2001 UT 51, f 13 ("Although 
defendants' characterizations of the facts may also be plausibly inferred from the evidence, 
there are clearly factual issues that must be resolved at trial, and the facts do not negate the 
reasonable inferences presented by the State"). 
This case. The prosecution here was required to present sufficient credible evidence 
to support a reasonable belief that defendant had "commitfed] any unlawful act in retaliation 
for anything done by another as a witness or informant/* Utah Code Ann. § 76-8-508(2)(a) 
(1999). As stated, the magistrate found probable cause to believe that defendant had 
committed an unlawful act - an assault on Ms. Christensen. R. 25-22; R. 35:28-30. The 
magistrate, however, erroneously believed that the evidence did not support a reasonable 
belief that the assault was in retaliation for anything done by Ms. Christensen "as a witness 
or informant." R. 23; R. 35:29-30. 
The magistrate's error derived from his failure to draw the reasonable and logical 
inferences supporting the State's position that defendant shoved Ms. Christensen in 
retaliation for her role as a witness or informant. Ms. Christensen testified that at the time 
defendant shoved her, she had been involved in an on-going civil dispute with him and that 
she was then under subpoena to testify against him in a criminal proceeding in which she was 
8 
the named victim. R. 35:5, 9-10. Ms. Christensen understood that defendant was not to 
have any contact with her while she was a State's witness and, when she saw him at the 
dance, she avoided him. R. 35:14. Despite Ms. Christensen's attempts and the attendance 
of 300 to 400 people, defendant always danced within two to three couples of where Ms. 
Christensen was dancing. R. 35:6,12-13. Ms. Christensen also testified that her experiences 
with defendant in the past and during the legal proceedings led her to believe defendant was 
a "bully." R. 35:14. 
The foregoing evidence gives rise to the reasonable inference that defendant assaulted 
Ms. Christensen in retaliation for her acting as a witness or informant in the civil and 
criminal proceedings. Experience teaches us that people ordinarily do not maliciously shove 
or assault someone they know unless they are angry at that person for something they have 
done. The reasonable inferences from the preliminary hearing evidence support only one 
possible motive: that defendant shoved Ms. Christensen because he was angry with her for 
her role in the civil and criminal proceedings. No other motive was given for defendant's 
unprovoked assault. Although Ms. Christensen testified that she had dated defendant "years 
ago," there was no testimony or suggestion that defendant shoved her because of an old 
lover's grudge. Indeed, the timing of defendant's assault, as well as the fact that she did 
nothing to immediately provoke it, suggests that the attack was unrelated to their long past 
dating relationship, but closely tied to the two legal proceedings against him. But even if the 
evidence could give rise to another possible motive, the magistrate was required to draw all 
9 
reasonable inferences in favor of the prosecution. Hawatmeh, 2001 UT 51, f 3; Clark, 2001 
UT9,f20. 
In sum, the reasonable inferences from the testimony presented at the preliminary 
hearing clearly support a reasonable belief that defendant assaulted Ms. Christensen in 
retaliation for her role as a witness or informant against him in the pending criminal 
proceeding and the nearly-completed civil lawsuit. The magistrate therefore erred in 
dismissing the information. 
CONCLUSION 
The magistrate's order refusing to bind defendant over and dismissing the felony 
information against him should be reversed and the case remanded for entry of an order 
binding defendant over for trial on the charge of tampering with a witness. 
RESPECTFULLY SUBMITTED this l&* dav of /\lt*uJt>'t .2002. 
MARK L. SHURTLEFF 
ATTORNEY GENERAL 
/ LAURA B. DUPAIX ' 
ASSISTANT ATTORNEY GENERAL 
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IN THE FOURTH DISTRICT COURT OF UTAH COUNTY 
STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff, 
vs. 
DARWIN J. THOMPSON 
Dafandant(s) 
FINDINGS OF FACTS/CONCLUSIONS 
OF LAN AND ORDER OF DISMISSAL 
DUB TO NON BIND-OVER OF DEFEN-
DANT ON CHARGE(S) 
Casa No. 011404391 
JUDGE GARY D. STOTT 
THIS MATTER CAME before the Court for Preliminary Hearing on 
January 10, 2002. The State was represented by Mr. Curtis L. 
Larson, Deputy Utah County Attorney. Defendant was represented 
by Mr. Gary Weight, Esquire. 
THE COURT, having heard the evidence presented by the State, 
and argument from the parties, and the State's indication of its 
ability to further prosecute this matter is, in essence, 
terminated, now enters the following: 
FINDING OF FACTS 
1. That on June 23, 2001, the Victim in this matter, 
1 
Suzanne Christensen, was at a dance sponsored by The Church of 
Jesus Christ of Latter-Day Saints being held on the Utah Valley 
State College campus, located in the City of Orem, County of 
Utah, State of Utah. 
2. That the Defendant, Darwin J. Thompson, was also 
present at the dance. 
3. That in the month of June 2001, the Defendant, Darwin 
J. Thompson, was a criminal defendant in an open and on-going 
criminal action against him in which the Victim, Suzanne 
Christensen, was the complaining party, informant, a potential 
witness, and victim of the alleged criminal conduct in said case. 
4. That in the month of June 2001, the Defendant, Darwin 
J. Thompson, was a defendant in an on-going civil action against 
him in which the Victim, Suzanne Christensen, was the plaintiff, 
and had been awarded a judgment against the defendant. 
5. That on June 6, 2001, the defendant, Darwin J. 
Thompson, did commit an unlawful act (assault, as defined in 
Section 76-5-102, Utah Code Annotated 1953, as amended). 
6. That the Defendant, Darwin J. Thompson did not perform 
the unlawful act in retaliation for anything done by the Victim, 
Suzanne Christensen, as a witness or informant. 
CQECl^glONg Qf !*& 
1. That the State failed to meet its burden of proof at 
2 
the Preliminary Hearing regarding the charge of Witness 
Tampering, under Section 76-8-508(2), Utah Code Annotated 1953 as 
amended, 
2. That the State did carry its burden in showing that the 
Defendant, Darwin J. Thompson, was responsible for the unlawful 
conduct. 
3. That the State failed to carry its burden to show that 
the unlawful act committed by the defendant, Darwin J. Thompson, 
was in retaliation for anything done by the Victim, Suzanne 
Christensen, as a witness or informant. 
4. That a reasonable inference the unlawful act by 
Defendant, Darwin J. Thompson, was done in retaliation for 
anything done by the Victim, Suzanne Christensen, as a witness or 
informant, could not be drawn from the facts as found in 
Paragraphs 3 and 4, Findings of Facts, supra. 
5. That as a matter of law, the State having failed to 
meet its burden of showing that the unlawful act was committed in 
retaliation for anything done by another as a witness or 
informant, this Court did not find probable cause to support the 
charge, and therefore, denied bind-over of the Defendant on the 
Witness Tampering charge for arraignment thereon. 
QBPTO QF PI3MI3SA1 
COMES NOW THE COURT, having entertained the evidence in this 
3 
matter, found a lack of probable cause to believe the defendant 
committed the alleged crime, Witness Tampering, arguments thereon 
from the parties, entered the foregoing Findings of Facts and 
Conclusions of Law, and received the State's indication of its 
inability to further prosecute this matter, enters the following: 
BE IT HEREBY ORDERED AMD DECREED: 
1. That the charge alleged against the Defendant, Darwin 
J. Thompson, in the Information is DISMISSED. 
DATED this ^ J> day of , 2002. 
BY THE COUjRT: 
DISTRICT 
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CERTIFICATE OF SERVICE 
I certify that a true and correct copy of the foregoing 
Motion and Order of Dismissal was served, via US/inter-office 
mail, to Mr. Gary Weight, Counsel for the Defendant, at 43 East 
200.North, PO Box "L", Provo, Utah 84603-0200 this \&*^ day of 
W v ^ ^ y , 2002. 
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Thursday January 10. 2002 
THE,COURT Oarwin Thompson. 
MR WBGHT: Gary Weight for Oarwin Thompson. W a r t 
ready to proceed. 
THE COURT: State. call your first witness please. 
MR. LARSON: The State wilt call Suzanne 
Chnstenaen. 
THE COURT: Ma. Chhstensen. would you step forward 
m front of the dark and raise your right hand. 
SUZANNE CHRBTBYSeJ 
called by the State, having been duly 
sworn, waa examined and testified as follows: 
THE CLERK: You do solemnly swear (hat the testimony 
you are about to give in the case now before the Court wel 
be the truth, the whole truth and nothing but the tnAh. so 
help you God? 
THE WITNESS; 1 do. 
THE COURT: Have a seat right over here, pieaae. 
DIRECT EXAMNAT10N 
SYMRLAASOht 
a Would you state your name and spai your last name. 
please. 
A Suzanne Chnstenaen. C-H-nM-S-T-E-N-S-€-M 
PagaS 
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[25] 
a Suzanne, do you aV* in Utah County? 
A. Yaa. 
a How long have you aVad in Utah County? 
A. About 12 yaars. 
0. Do you know the dafendant Darwin Thompaon? 
A. I do. 
0. Do you know him paraonaJy? 
A. I do. 
a How do you know Darwin? 
A. I know ram from dating him savaraJ yaars ago. and a 
businaaa transaction wa got into. 
CL Thai buainaaa traneacslon, dkl that bacoma a lagai 
action? 
A. K d k t i t d k l 
a WW also t criminal c w ilod in rassianca to that 
cvcumstinos? 
A. Y M . than v m . 
a Do you rsmombsr bwng at a danca in Juno of last 
yaar? 
A. Y»t. 
Q. Could you explain to tha judga whara that danca waa 
taking placa. 
A. That danca was at tha UVSC campus. It was sponsored 
tor adult singjas of tna LOS faith. 
0. And do you know which building it was hald in at tha 
| -»V» 
[ 1] 
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131 
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campus? 
A. tt was in tha UVSC basketball court. 
0. Tha court? 
A O i the basketball court 1 don t know what building 
it is. 
0. But it's a large area? 
A Yes, vary large. 
& About how many paopla ware there? 
A 1 would guass somawhara between three or 400 paopla. 
minimum 300. 
0. Were aM of them in tha basketball court area at 
that time? ' 
A Oh no. You could be out on tha danca floor, you can 
be on tha side of tha floor, you can be up in tha bleachers 
You can be ail over. 
CI So not necessarily everybody was out on tha danca i 
floor? 
4 No.uh.uh. 
0. Who waa there with you? 
A 1 had several friends there with ma. One, at that 
particular tima. was Rick Cook. 
a Waa ha there as a data with you? 
A. Mo. wo just mat there, just axqua^ntancas. 
a Did you danca with Mr. Cook that night? 
A. Yaa. 1 old. 
7 
a Was there a tima whan you and Mr Cook were togethar 
on tha skJeene atoo? 
A. Yaan. wa spent quita a bit of tima talking on tha 1 
saaaane). | 
& Whan ) say sideline, wa ara talking about a 
baafcatbsJ court? 
A Thats kind of what those dances ara. 1 
a Would you desenba what tha sidaitne would be? 
A Off tha danca floor. You're off to tha side, in 
betwaen tha biaachars and where paopla are actually dancing 
0. And at laaat at one tima you were speaking with 
Mr. Cook on that particular portion of tha floor? J 
A Yaa. 
a Did somathing happen while you ware talking with 
Mr. Cook that caused you concern? 
A Yaa. it did. 
0. Could you explain to Judga Stott exactly what took 
placa as you ramambar it 
A t waa facing Rick and wa ware just visiting, and I 
fait a shove in tha back, in tha middle of my back, which was 
strong enough that 1 fa* into Rick. Had ha not bean there l 
would have hit tha floor. As 1 looked up to see what had 
happened, Mr. Thomas cruised on by. 
0. Mr. Thomas? 
A Thompson. Sorry. 
CERTIFIED COURT TRANSCRIPT 
( 1 ] & So you recognized Mr Thompson? 
[ 2 ] A. I did. 
( 3 ] Q. How many people were around you at that time that 
[ 4] this took place? 
[ 5 ] A. You mean like in dose vicinity? 
[ 6] a Yeah. 
[ 7] A. There wasn t any other couples within three or 
[ 8 ] 4 feet There was plenty of room around us. Everybody was 
[ 9] spread ail over the place. There were no other people 
[10] talking to Rick and I at that time. We ware just on the 
[11] sides. 
| [12] a Were you dancing? 
[13] A. No, we ware not dancing. We ware off the dance 
| [ 14] floor where people go out in the middle of the floor to 
[15] dance. Most folks stand around the side to talk, or up in 
| [16] the bleachers. We were up against - fairly dose to where 
[17] the bleachers come down to the floor, and just standing there 
[18] in an empty space talking. 
| [19] & Now, you actually see Mr Thompson strike you from 
j [20] behind? 
[21] A. No. My kids believe I have eyes in the back of my 
[22] head. I don't Mr. Thompson. I did not saa him strike ma. 
[23] I felt somebody push and as I f e l l looked to see what had 
[24] happened, and it was Mr. Thompson walking by wflh a data or a 
[25] dance partner There was not anybody else tore at tfiet 
Page 9 
[ 1] time, on that side of me. 
I [ 2] a Could you teH the court how it felt to be struck in 
[ 3 ] the back? You indicated it almost knocked you over, but did 
[ 4 ] it feel like you were struck with a hand? 
[ 5 ] A. It was very forceful. It was obvious it was 
[ 6] intentional. When you're dancing you have people brushed 
[ 7] into or bump into you. This felt as if somebody wes trying 
[ 8 ] to push ma over. It happened fast It fie* mora eke an 
I [ 9] upper arm, like your uppar part of your arm being shoved into 
| [10] my back. 
I [11] a it wasn't a gende force t u t would have pushed you 
I [12] over, it was a sudden strike? 
I [13] A. It was a sudden strike, yeah. 
[14] a Wei. I would eke to ask you just a little bit 
[15] about the two cases. Was the cMI case ongoing at that time 
I (16] in June? Were referring to June. Oo you mnm^fr what 
[17] posture the civil case was in? 
| [18] A. The civil case had already been heard, and I do 
[19] believe we were suN waiting for the papers coming through 
[20] exactly how it was going to be resolved. It wasn't ail tied 
[21] up nice and neat yet It was stiil hanging out there, but it 
[22] had been heard. 
[23] a So it was ongoing? 
[24] A. Right. 
[25] 0. It was an open type case? 
^age u 
M ] A. Curtis. I believe ft was imshed m court, out <ve 
[ 2] hadn t finished the signing of the papers and what property 
[ 3] was going to be transacted, and different things that haon t 
[ 4] been finished yet: still haven't been finished. 
[ 5 ] a Now. in reference to this other case, the criminal 
[ 6] case that was brought as a result of this same circumstance, 
[ 7] were you a witness in that case? 
[ 8 ] A. I was. 
[ 9] 0. Were you listed as the victim in that case? 
[10] A. Yes. I was. 
[11] Q. Did you ever present testimony in that case? 
[12] A. N o - y e s . I did. 
[13] & Did you sver sit in a chair like that and present -
[14] A. No. I waa standing at a podium over there. 
[15] a Was that at the sentencing that took place? 
[16] A. Yea. 
[17] a So you spoke at the sentencing? 
[18] A. Yes. Okay. 
[19] 0. But other than that you never presented any 
[20] testimony? 
[21] A. No. 
[22] a However, you made the complaint to the police? 
[23] A. I old. 
[24] a Oo you remember which police department? 
[26] A. It waa the UVSC campus police. 
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Q. I mean in the other case. 
A. Alpine police, in Alpine. Utah. 
0. Oo you nimember an officer's name that helped you? 
A. Yes. Detective Berkenshaw. 
0. And he wis the primary officer in that other case? 
A. Yes. he was. 
Q. You had plenty of contact with him in that case? 
A. Yea. I did. 
Q. In June - I'm probably going to draw a lot from 
your memory hern, and you may not know, but I'll ask anyway 
In June do you know what posture the criminal case, that was 
pending, or that you were involved in with Mr Thompson, 
being the defendant do you remember what was going on in 
that case? 
A. I believe we w e n still just pulling all of the 
information together, and that we knew it was going to court. 
that I had been cased as a witness. But I had not 
presented - I had not stood in court yet hadn't had a court 
date yet 
Q. Had you been subpoenaed to provide testimony? 
A. Yes. I had. Yes. I had. 
0. By June of last year? 
A. Yes. 
MR. LARSON: Judge. I think it would be helpful if I 
could have the victim come down to the board and draw 
CERTIFIED COURT TRANSCRIPT 
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[ 1] something rt I could 
[ 2 ] THE COURT: She may. 
[ 3 ] MR. LARSON: I notice there aren't any markers h^r: 
\ [ 4] Judge. 
! [ 5] Q (BY MR. LARSON) Would you go to the board and just 
' [ 6] draw in reel general terms for the judge, the floor, the 
[ 7] dance floor area, where you were standing, how you were 
[ 8] facing when this took place. 
[ 9] THE COURT: I think I understand. 
I [10] MR LARSON: Okay, if you understand, judge. I'M 
J [11] simply vacate this request 
[12] THE COURT: Unless you're confosed. I understand 
[13] from her testimony where she was and what she was doing. 
I [14] MR. LARSON: Okay, that's flne. Judge. Wfth that 
[15] I'll just request the witness return. I wanted to make sure 
[16] you understood. 
[17] Q (BY MR. LARSON) Was there any conversation between 
[18] you and Mr. Thompson the night of June 23rd when this dance 
[19] took place? 
[20] A. No. there was no conversation, i did whet I could 
[21] to stay away from Mr. Thompson. 
I [22] a You say you did your best to stay away from him. 
[23] What do you mean by that? 
[24] A. If I saw Mr. Thompson on an area of the floor I 
I [25] would make a point to go someplace else. I old not want to 
r a y e ••* 
[ I ] & When did you make that report? 
[ 2 ] A. It was not until - I think it was m July or 
[ 3] August 
[ 4] a I'm sorry? 
[ 5] A. July or August 
[ 6] 0. You waited two months; how come? 
[ 7 ] A. Because of the case we were involved in and working 
[ 8] with Mr. - can Curbs - because of my contact with Darwin 
[ 9 ] in the past he's been a bully, and I just wanted to let it 
[10] roll off my beck and decided not to say anything. In passing 
[ I I ] I reported it to Detective Berkenshaw. and he said it was 
[12] definitely information that needed to be filed. 
[13] 0. Old anybody ask you to go make that report? 
[14] A. They said I could if I wanted to. 
[15] 0. When you were at the dance floor on the 23rd and 
[16] this occurred, did you faei like there was anything unlawful 
[17] done at that time? 
[18] A. I knew that there was. If I was a witness to the 
[19] State. I knew that there was not suppose to be contact 
[20] a Who told you that? 
[21] A. That's what - probably my flrst subpoena that l was 
[22] a witness to the state. It was 9x^Min$d to me there would 
[23] be no contact and I could expect to have no contact from 
[24] Darwin Thompson, and I believe that was Detective 8erkenshaw 
[25] that explained that to me. 
Page 13 
I [ 1] have any contact with Nm. 
[ 2 ] 0. Now you were dancing also? 
I [ 3] A. Throughout the night yas. 
: [ 4 ] a Was Mr. Thompson also dancing? 
; ( 5] A. Yes. he wee. 
[ [ 8] a Could you give the judge a Btte idee of how dose 
[ 7 ] he may have been to you when you were dancing? And he 
[ 8] have been dancing at the same time. 
I [ 9] A. Yeah. It was ineresang tuft every dance I wee out 
[10] on the floor. Mr. Thompson wee wit ta two or three couples 
[11] where I wee dancing. 
| [12] MR. LARSON: I dorVt think I have any other 
[13] questions for tNa wftwaa. Thank you. 
[14] ThC COURT: Mr Weight 
[15] MR. WBGKT: Thank you. Your Honor. 
[18] 
[17] CROSS-EXAMNATION 
[18] BY MR. WEIGHT: 
[19] a What time of night waa it you felt this push? 
[20] A. Oh heck, the dance started at 9:00. somewhere 
[21] between 9:00 and midnight 
[22] a Do you recall? 
[23] A. No. I don't know the exact time. 
[24] a Did you make a report of this to an officer? 
[25] A. I did. 
may I 
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0. When you talced to the officer about this incident, 
old you say July or August? 
A. Uh-huh (affirmative). 
0. Did you give him your fun report of what occurred? 
A. I gave him a brief synopsis of what had happened, 
and he said that I could file that And then I was told to 
a Did you give him a written report? 
A. Yee, I old. 
0. You wrote it out in your rwxJwriting and gave it to 
the officer? 
A. I hed to fW in some blanks on something. I can t 
remember whet it was. 
0. So in your own handwriting you submitted a report of 
the incident? 
A. You know whet I think we did it over the phone with 
the officer at UVSC. 
0. O/er the phone? 
A. Yeah. I think. 
0. Are you looking for help from -
A. You know I ffNed out so many papers since i met 
Mr. Thompson. I can't remember. I remember talking to 
Detective Berkenshaw and talking to the detective at the UVSC 
campus, but I can't wrtfnbf how many papers i filled out 
Honestly, I can't remember filling out the paper, but I 
CERTIFIED COURT TRANSCRIPT 
[ 1 ] remember filing out many papers That one specifically. ! 
[ 2] don t remember 
[3 ] a Do you think that was Mr. Berkenshaw that you re 
[ 4] talking about tha officer in this case? 
[5 ] A. No. has from tha AJpina poiica dapartmant 
[ 6 ] a But tha officar at UVSC. did ha writa down or take 
[ 7] notas of what you told him? 
I [ 8] A. Yas. ha did. 
[ 9 ] a And than has reported that? 
[10] A. I suppose ha has. 
[11] a Isn t it true you told him whan you ware pushed, you 
I [12] wara out on tha danca floor dancing wfth Rick Cook? 
[13] A. No. 
[14] a You re sura of that? 
I [15] A. I'm sura. 
[16] a If tha officar wrota that down you baliava has 
[17] mistaken? 
[18] A. Yas. because - wa wara on tha danca floor, but not 
[19] out in tha danca araa. 
[20] a If tha officer said something different you believe 
I [21] that ha somehow didnt got your story? 
[22] A. That could ba true. 
[23] a Or you tokj him that and you changed your mind? 
[24] A. I don t know whara you ra going w«h that I know 
([25] that I waa on tho floor, wham tho danca waa baing haid on 
Paga 17 
| [ 1 ] tha sidaanat. And how tho offlcar wrota that down. I donl 
[ 2] know. I would not changa my story. 
j [ 3] a Now. you say that as soon aa you wan abis to saa 
[ 4] and look in tha diraciion of where you thought you had baan 
I [ 5] pushed, you saw Darwin Thompaon walking by? 
[ 8 ] A. Yaa. 
[ 7 ] a Did ha look at you? 
I [ 8] A. No. ha didn't 
I [ 9] a Did you attempt to astabiah aye contact? 
[10] A. No. hia back waa to ma. 
[11] a Did you attampt any communication? 
[12] A. No. 
| [13] a Did you say you puehad ma? 
I [14] A. Ma I old not 
[15] a You said nc4Nng at a!7 
I [16] A. I said noting to Mr. Thompson. 
[17] MR. WBGHT: ThaTa al. 
I [18] THE COURT: Anybody aiaa in tha same location as 
| [19] Mr. Thompson, dosa anough to have pushed you? 
[20] THE wrTNESS: No. thara was not It was vary dear 
[21] it cama from Mr. Thompson. 
[22] THE COURT: You may step down. 
[23] MR LARSON: The State will call Richard Cook. 
, [24] THE COURT: Mr. Cook, would you coma up. please. 
[25] Raise your right hand and ba sworn, please. 
[ 1] RICHARD COOK 
i 2] called by tha State, raving been duty 
[ 3] sworn, was examined and testified as follows 
[ 4] THE CUEKK: You do solemnly swear that the testimony 
[ 5] you are about to grve in tha case now before the Court will 
[ 8 ] ba tha truth, tha whole truth and nothing but the truth, so 
[ 7] help you God? 
( 8] THE WITNESS: I do. 
[ 9] THE COURT: You rmmi to answar yas or no. 
[10] THE WITNESS: Yas. Sorry 
[11] THE COURT: Thank you. 
[12] 
[13] DIRECT EXAMINATION 
[14] BY MR. LARSON 
[15] Q Mr. Cook, everything is recorded so tha judge needs 
[16] to make sura you answar audibly 
[17] A. lundarsiand. 
[18] a Would you stats your name, please 
[19] A. Richard Cook. 
[20] a And Mr. Cook, do you live in Utah County? 
[21] A. Yas. I do. 
[22] a How long havs you lived in Utah County? 
[23] A. Most of my Ufa. but pretty much tha last 13 years 
[24] a Prior to lhat where did you Hva? 
[25] A. Undort So I guass thats county, too. Sorry. 
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Pretty much most of my Ufa. 
0. Okay. Oo you ramarnbar attending a dance at UVSC in 
Juna of last yaar? 
A. I do. utvhuh (affirmative). 
CL Oo you ramarnbar baing with Suzanne Chnstensen at 
that danca? 
A. Uh-huh (Jifflrmative). 
0. Oo you rumambar a circumstance where she seemed to 
suddenly faS into your arms? 
A. I d a 
Q. Wei. would you just simply indicate to tha court 
what you recall of that circumstance? 
A. Whaa I was standing thara talking to Suzanne, and 
wa had baan taking for a faw minutas, and ail of a sudden 
she just cama right into ma like this (demonstrating) like 
somebody pushed her. And she backed away and turned and 
looked. She said!. 'Oh my gosh, it was Darwin.' I turned 
over and saw tha back of him walking onto tha dance floor 
with somebody. And that's basically it 
0. Hava you avar mat Mr Thompson bafore? 
A. Not parson to parson. I knew who he was. but not 
parson to parson 
0. You knew who ha was though? 
A Yas. 
(2 By name? 
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A /eah. just by name. 
0. How far away were you from Suzanne whan ail of a 
sudden she fe 1 into your arms? 
A. Oh, within talking distance, 2, 3 feet that area 
there, talking face to face. 
a How were you positioned on the floor? Were you on 
the dance floor? 
A. Actually right on the edge of the dance floor, 1 
guess you would call it the sideline. You're on it but not 
really You re just standing on the sideline. 
a Were you dancing? 
A. No. 
a Just talking? 
A. Uh-huh (affirmative). 
a Did either of you have your back to the dance floor 
or the portion where individuals were dancing? 
A. Actually we was kind of to the side of it The 
dance floor was right here and we were talking this way. and 
the bleachers were right here. 
0. So neither of you had your back to the bleachers or 
where the dance floor portion is? 
A. No. 
0. When Suzanne feU into your amis, waa it a hard 
fail? How would you characterize the way she ended up in 
your arms? 
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A. It *es kind of - kind of shocked. Shewasjuet 
kind of pushed into. 1 thought it was a joke at fret when 
the oome into me. 1 scttjefy thought it W M • joka tiet 
somebody had pushed her into me. end maybe one of her friends 
did that jokingly. Then she stood beck up and turned and 
looked and said. 'Oh my gosh, its OorwJv* 
a When you tey she stood beck up. whet do you mean? 
K 1 mean saeightaned beck up. She newer dM fat 
down, she just Jefl into me end tfvn stood beck up. 
a Were you required to erfrssTy help her stand beck up 
straight? • 1 
A. find of. yeah because she lost her balance and fel 
into me. end 1 just lend of seaightanod her up. 1 dont 
know die proper word, but seejghteiied her up. 
a When she lei into you dkJ she move her test at si. 
or just sort of tal lea a tee w i tat in the forest? 
A Probably. I'm not saying. I'm assuming she took a 
step as she was pushed, probably took a step and then want 
into me. 
Q. When she struck - I'm sorry, when she fel into 
you. was it wrth s force that caused you oonosrn? 
A 1 was kind of stunned. 1 mean not really - kind of 
shocked st whet heppened because it happened so quick. 1 was j 
like, 'what happened.' Like 1 said, then the stood up and 
realized - like 1 said. 1 thought it was s joke, somebody 
i ^ayo 
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had done rt to her as a joke 
MR. LARSON: Thank you. no further questions 
THE COURT: Mr Weight 
MR. WEIGHT: Thank you. 
CROSS-EXAMINATION 
BY MR WEIGHT: 
0. Mr. Cook, did you see anyone push Suzanne? 
A. < actually dkJn t see the contact
 { 
0. Did you notice any threatening action, gnmace or 
any of that kind of thing as you looked at the person walking 
away that Suzanne said, 'Oh my gosh, there s Darwin?" 
A. Uh. uh, nope. 
0. You say you were shocked. You thought it was a joka 
maybe a friend wee tunning around? 
A. At the first assumption, yes. 
a Why did you think that? 
A. Wei 1 don't know. She foil into me, you know 
Sometimes people do that as a joke, or something, or you walk 
by somebody and you kind of give them a push or something. 
In the first instance that's what I thought then 1 realized 
thia is more then a joke. 
a Whet made you realize that? 
A. The way she fel into me. 
a Or was it whet she said? 
tog* 23 j 
Ml 
(21 
(31 
t* l 
[81 
[ 6 ] 
[ 7 ] 
[ 8 ] 
[ 9 1 
[101 
[111 
[12] 
[131 
[1*1 
[181 
[16] 
[171 
[18] 
[191 
[20] 
[211 
[22] 
[23] 
[24] 
[28] 
A. No. it was the way she fell into me. 
a Was it such that you fen nke you needed to take 
acton to come to her defense or pursue the person that 
pushed her? 
A. Not rtecesaarsy, because - maybe if he would have 
stuck around or something eke that yes. but I just 
corslnued on. J 
GL When you saw him watfdng away, can you describe his 
imthimmi'm •ij^itkmT 1 
geenono s csowwigr i 
A. Whose girlfriend? 
a Wee he with a girl? 
A. He was weiring with a partner. 1 have no due j 
GL Whets your relationship right now with Suzanne 
Christenaen? 1 
A. Suzanne is a good friend. 1 
a Do you date? [ 
A. No. 
GL Have you been dating since June 23rd? 
A. Umm, I'm trying to clarify date, t went to a 
footbei game with her. 
a Have you done a lot of that kind of activity? 
A. No, one football game. 
MR. WEIGHT: That's all. Thank you. 
MR. LARSON: If 1 might i failed to ask a couple of 
questions, and Mr. Weight should have an opportunity to 
CERTIFIED COURT TRANSCRIPT 
[ 1] cross-examine on a couple of questions I'm going to ask here 
[ 2 ] 
[ 3] REDIRECT EXAMINATION 
| [ 4] BY MR. LARSON: 
I [ 5] Q. How many people wars around you at tha time this 
[ 6] took place? 
[ 7 ] A. In a dose area or tha whoia piaca? Within tha 
[ 8] vicinity? 
[ 9 ] a Say within a 10-foot radius? 
I [10] A. Oh. probably mayba, I would say sight or tan. Mayba 
[[11] not even that many Six. 
[12] a How about within a 5-foot radius? 
[13] A. Oh, four, Ave, I'm assuming. 
[14] MR. LARSON: Thank you. 
| [15] THE COURT: Anything else, Mr. Waight? 
[16] MR. WEIGHT. No questions 
[17] THE COURT: You may step down. 
[18] MR. LARSON: State will rest 
| [19] MR. WEK3HT: Wa don't intend to caM witnesses 
I [20] THE COURT: Bthar of you want to be haard? 
[21] MR. WEIGHT: I do briefly. Your Honor. Wa would 
| [22] move tha court to dismiss this information against 
[23] Mr. Thompson on thasa grounds: Tha section of tha coda undar 
| [24] which this charga comas is section 76-8-506 titled Tamparlng 
| [25] with a witttss.' Tha only provision of that that would ba 
Paga25 
I [ 1] drawn into quastfon here today, would ba subsection or 
[ 2] subparagraph 2 which statas: "A parson is guilty of a third 
| [ 3] dagraa felony if ha commits any unlawful act in retaliation 
[ 4] for anything dona by another as a witnass or informant 
[ 5] There's no avidanca bafora this court today to support tha 
( 6] aiamants of that offense. 
[ 7 ] T t€ COURT: Ooaant It say other then that? "Did 
| [ 8] communicata to a parson a threetT 
| [ 9] MR. WBGHT: Yes. it doaa say undar C. 
[10] 'Communicataa a threat that a reasonable parson would 
[11] parcaiva to ba bodiy injury to * w parson." As I raviaw tha 
I [12] avidanca on a raaaonabia causa basis, numbar one. tha pushing 
I [13] was not dona in rataUsfun. It was not dona for somathing 
[14] she had already dona, testify in a court of law. preliminary 
[15] hearing, trial or otherwise, and *te c*m one. 
[16] commuracatfng. thara waa no convnunication whatsoavar unless 
[17] tha court is going to say tha pushing occurrad as a 
[18] communication. Thara was no aya contact no attampt to have 
[19] any verbal conversation batwaan tha two of them, nothing that 
[20] would indicate a communication of a threat And undar tha 
[21] assault statutes, in ordar for that eiamant to ba mada out 
[22] thara must ba aithar an attampt with unlawful violence to do 
| [23] bodily injury, or a threat accompanied by a show of immediate 
[24] forca or vioianca. Nona of those things sxist in my 
[25] opinion, and wa would ask tha court to dismiss. 
>-age <:o 
[ I ] THE COURT Mr Larson? 
[ 2 ] MR. LARSON: Judge. I think irst of all. i *ou.d 
[ 3] indicate that in State versus Clark, and that case law is 
[ 4] vary dear, that the threshold of this particular hearing is 
[ 5] * vary low. And wa just simply, from tha State s standpoint 
( 8] need to present a modicum of reliable evidence that would 
[ 7] fulfill tha requirements of this hearing; which is to 
[ 8] establish that a crime was committed and that the defendant 
[ 9] committed tha crime I think it's <**v that tha defendant 
[ 10] was involved in this. So tha question comes down to whether 
[ I I ] thara was an actual criminal event Mr Weight fails to cita 
[12] all of 76-6-102. which is assault specifically paragraph 
[13] 3 - o r C . 
[14] THE COURT: I'm sorry, say that again. 
[15] MR. LARSON: C. 
[16] THE COURT: He omits to cita what? 
[17] MR. LARSON: Omits to cita all of 76-5-102. which is 
[18] the assault statute. 
[19] THE COURT: Your charging statute is 78-8-508 
[20] MR. LARSON: That's correct However, we need to 
[21] establish that thaira waa an unlawful act Mr. Weight has 
[22] argued thara was no unlawful act because an assault did not 
[23] take place). I'm simply countering that argument for the 
[24] Court And If I could just point out in section C. 
[26] 76-6-102(CX it snyi. 'assault is an act committed with 
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[ 1] unlawful forca or vioianca that causes or creates a 
[ 2] substantial risk of booty injury to anothar." Now. wa 
[ 3] believe that under A. 'en attampt with unlawful force or 
[ 4 ] violence to do bodiy injury to another/ applies to this 
[ 5] case, and (CI he 'performed an act committed with unlawful 
[ 6] force or violence that causes or causes a substantial nsk of 
[ 7] bodiy injury/ 
[ 8 ] Now. if I could. Judge, turn back to tha statute as 
[ 9] charged. I just wanted to make that argument for the court so 
[10] the court understood exactly the position the State took on 
[11] the unJawftil nature of the conduct that was involved in this 
[12] particular case. 
[13] Under tfto statute as Mr. Weight indicated, we have 
[14] to establish that he committed any unlawful act And that's 
[15] why I wanted to make this argument in retaliation to anything 
[16] done by another as a witness or informant i think. Judge. 
[17] in this particular rearing the case taw is also dear all 
[18] inferences are to point towards the prosecution s case. 
[19] Those inferences can also be drawn by a jury at tnal So 
[20] for purposes of tfss hearing, the fact that there was two 
[21] ongoing cases against Mr. Thompson, and hare we have a 
[22] specific act in which he assaults tha victim in the case, and 
[23] the plaintiff in the other case, shows that his actions from 
[24] an inference standpoint ware in retaliation for something she 
[25] had done in either of those particular cases. The 
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[ l ] circumstances, the facts and circumstances, as testified to 
[ 2 ] by the witnesses, clearly show that this was not an 
[ 3] inadvertent circumstance. There was nobody around that was 
[ 4] dose by or within dosar than 4 our 5 fast if I remember 
[ 5] correctly; had plenty of room, and ha purposely lunged into 
[ 6] tha back of her, causing her to fall into tha arms and be 
[ 7] caught by Mr. Cook. 
[ 8] With that we believe that this act given tha two 
[ 9] pending cases, was in retaliation for what she had dona as a 
[10] witness or informant in both of those cases and wa request 
[11] that tha matter be bound over. Thank you. 
[12] THE COURT: Tha two most recant cases that bare upon 
[13] the issues that have bean raised by counsel, are State versus 
[14] Clark, and then the subsequent case, of State versus 
[15] Hawatmeh. h-A-W-A-T-M-E-H, which was decided by tha court in 
[16] June of last year. 
[17] MR. WEIGHT: Could you spall tha last one again. 
[18] THE COURT: H-A-W-A-T-M-E-H. It was found in 424 
[19] Advanced Reports, page 3. It was a June 22nd case last year, 
[20] Supreme Court case in Utah. 
[21] In looking at tha language of both of those two 
[22] cases, tha Hawatmeh case uses tha language that T o prevail 
[23] at tha time of preliminary hearing tha state must produce 
[24] believable evidence of all of the elements of tha crima 
[25] charged, just as it would have to do to survive a motion for 
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[ 1] directed verdict However, tha state does not have to prove 
[ 2] guilt beyond a reasonable doubt Probable causa to believe 
[ 3] is sufficient* And than referring back to tha Stale of 
[ 4] Utah - they cite tha Clark case for tha proposition that tha 
[ 5] prosecution must present sufRcient evidence to support a 
[ 6] reasonable belief that an offense had been cornrnittad and that 
[ 7] the defendant committed rt 
[ 8] You may have an assault and you may have a battery, 
[ 9 ] but I don t believe you have an offense of tampering with a 
[10] witness. I don't believe that tfiere Is sufficient evidence 
[11] to support a finding there was probable causa to believe that 
[12] the crima charged by the state was c*mrnrtted. and that the 
[13] crima charged aa to this defendant was cornmrttad by him, and 
[14] therefore I do not require ram to proceed further with 
[15] respect to this case, and its dismissed. There is no 
[16] bind-over. 
[17] You may have something else but you don't have this 
[18] offense. 
[19] MR. LARSON: Would you just simply indicate for the 
[20] record. Judge, which portion the State failed to prove? In 
[21] retaliation: is that what you're looking for? 
[22] THE COURT: There's been a failure to prove 
[23] subparagraph 2. 508, failed to prove A. B or C. 
[24] MR. LARSON: Okay. 
[25] THE COURT: No question about the fact the lady was 
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[ 1] pushed, pushed improperly What happened with her should not 
[ 2] have occurred, and that as the testimony of both witnesses 
[ 3] was, that it was not something that was done in jest, and it 
[ 4] was not something done accidentally. It was a purposeful act 
[ 5] that created the movement of Ms. Christensen. But there s 
[ 6 ] not sufficient evidence to prove the cnme that the State 
[ 7] chose to file. That's all. 
[ 8] MR. LARSON: Thank you. 
[ 9] (Proceedings concluded.) 
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